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1. Introduction

Arbitration plays a significant role in internatantrade, because business partners often are
reluctant to use the state courts of one of thg/fgacountries when disputes arise. Moreover,
an arbitral award is much better enforceable imtees that are member states of the New
York Convention 1958 whereas the enforcement ajraign judgement would cause much
more difficulties or could end as impossible

The development and current state of legal promgsiand practices concerning arbitration
shall be considered following in respect of the svdlye Chinese government drafted and
implemented its respective program.

2. Arbitration Law of the People’s Republic of Ghin

The Chinese Arbitration Lafwcame into force September 1, 1995. It governgriateonal
and domestic arbitration. The statutory provisians supported by the Interpretation of the
Supreme People’s Court on Arbitral Mattérs.

The Chinese Arbitration Law does not provide fothad arbitration. Therefore, an agreement
to arbitrate without a reference to an arbitratitoion is not valid. The Supreme People’s
Court Interpretations express in Art. 6:.1f the parties fail to agree upon the ...arbitration
institution, the arbitration agreement shall be afid.”* Therewith, an arbitration agreement
must refer to institutional arbitration althoughtamt arbitration is widely recognized in other
jurisdictions outside China. The lack of statutoegulations might have a minor impact on
the solution of international disputes becausentiwst contractual relationships refer to a
specific arbitral institution in order to implemeant arbitration clause.

3. Development of the CIETAC Arbitration Rules

One of the most important arbitral bodies is then€ée International Economic and Trade
Commission (CIETAC), which was originally founded 1956. This institution is in charge
of the most arbitral cases and the vast majorityaudiitral awards in China. CIETAC'’s
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Arbitration Rules where amended and supplementedraketimes adopting more and more
the standards of international arbitratfon.

The following examples shall demonstrate the dgwekent of the CIETAC Rules within the
last 20 years:

In the 1994 Rules of CIETAC the institutional jutistion was extended from “international
disputes” to “international or foreign-related disgs”. This development was caused by court
decisions in case of a Sino-Foreign Equity Joinhtyee and a domestic enterprise which
wasn't recognized as international dispute bechosie parties were Chinese entitfes.

Initially, it was doubted that the 1994 extensioowd be recognized by Chinese Courts as a
sufficient stipulation to give CIETAC jurisdictiowhere two Chinese parties would be in
dispute. A court faced with an application for entament could still deny jurisdiction of
CIETAC with the formal argument that the disputeswsot foreign-related because two
Chinese entities, a Joint Venture and a domestigpemy, were involved. This concern was
picked up by the amendment of the CIETAC Rules0A@ The wording in Art. 2 reads as
follows: a “dispute ... between a foreign investienterprise and a Chinese legal person,
physical person and/or economic organization” sthobk solved and heard before the
CIETAC.” This approach was also pursued by the amendmef0@8 which introduced
domestic disputes falling into the jurisdiction@ETAC as well®

The CIETAC Rules 2000 obliged the parties to chomdstrators from the arbitrators list

issued by CIETAC, Art. 24 CIETAC Rules 2000. Theetarules of 2005 opened the choice
for the parties to appoint persons not listed lilltsave to be approved by the chairman of
CIETAC, Art. 21 Sec. 2 CIETAC Rules 2005.

The new CIETAC Rules 2005 also intend to tightem disclosure rules where an arbitrator
has or may have an interest in the matter or & @onflict of interest. This was achieved by
Art. 25 CIETAC Rules 2005, which obliges each adbdr to sign a specific declaration of
non-conflicting interests. The former rules onlyvgmed the obligation to disclose conflicts
of interest not being supported by an obligatorittem declaration of the arbitrator himself,
Art. 28 CIETAC Rules 2000.

Until today, the CIETAC Rules allow an adversadaat an inquisitorial approach to examine
the case, Art. 29 Sec. 3 CIETAC Rules 2005. Acewigi, CIETAC may also investigate the
case upon its own initiative, Art. 37 CIETAC Rul2805. A parallel line can be drawn
comparing actions in Chinese Civil Courts becauseestigations by the court are also
allowed, see Art. 65 Chinese Civil Procedure Lafihe option given to the arbitral board to
act inquisitorial upon the board’s discretion d#fefrom some international standards,
especially continental European Law of Civil Prapedand Arbitration. A vast number of
international arbitral bodies emphasize the adviisapproach, imposing the burden of proof
on the party relying on the respective fact. Tippraach can be found in Art. 19 para. 1 of
the Arbitration Rules of AAA® and Art. 20 of the Rules of Arbitration of the émational
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Chamber of Commerce PdrisThe latter rules also emphasize that the pastieobliged to
offer evidence but the arbitral body can providdianal evidence directly. The Rules of the
German Arbitration Association (DIS) pursue the saapproach in Section 27 The Rules

of the London Court of International Arbitratiorkéaa mediate approach as the arbitral panel
needs to seek for the consent of the parties bafoomducts own investigations, Art. 22 lit. ¢
Rules of LCIA®® The comparison shows that the Chinese approadildw inquisitorial
investigations through the arbitral body is rathernque than common. The empirical
determination that “Chinese judicial and arbitredgeedings are inquisitorial in natutéis
supported by the CIETAC Rules accordingly. Nonetbgl this approach forms an unusual
way of arbitral procedure. Arbitration panels wathmajority of people of Chinese nationality
associated with the authority to steer the invesitigs at the panel’s discretion might have a
major impact not to choose CIETAC as the approprabitration body.

The CIETAC Rules 2000, Art. 52 oblige the panetg¢nder an award within 9 months after
the panel was formed. Art. 42 of the CIETAC Rul@2 contribute an acceleration of the
entire process by the stipulation that the awardtrba rendered within 6 months.

From these examples could be seen that thererend to improve the rules of CIETAC in
order to guarantee a higher degree of certainpracedural justice and enforceability. But it
still remains a degree of uncertainty and uncomrpoocedural rules which affect the
characteristic of CIETAC as an appropriate arbibady.

4. Enforcement of Awards

China became a member of the New York ConventidsB1ii April 1987°. Although the
enforcement of foreign arbitral awards under tHeswf the convention should be ensured, in
practice there is some resistance to apply theeadion to its full extent. While the Hong
Kong Courts for example use to enforce CIETAC awandthin its territory, the Chinese
Courts are rather reluctant to do so within themaaid China cause of local protectioni&m.
Both, the New York Convention as the relevant yreahd Art. 58 Chinese Arbitration Law,
entitle the court to reject the application forageition and enforcement when the award is
against public policy. In the international praetitis exemption is usually interpreted very
restrictive. In contrast, the understanding oftémen “public policy” is applied more broadly
by Chinese Courts in order to protect the Chineseyp’

Hence, summarizing the aspects discussed abovedsepreferable approach to escape that
dilemma are arbitration agreements under referamtiee Hongkong International Arbitration
Commission. Meanwhile, Hongkong is part of the Pfn@ but it will keep its own common
law system until 2047. The agreement for arbitrattoHongkong should be accompanied by
the choice of Hongkong Law. This approach combities advantage of a common law
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system with the increasing expectation of recognitand enforcement of the award by
Chinese Courts. This assumption is supported bydex&lopments in the regulation between
China and its Administrative Region Hongkong toogtze and enforce judgements in civil
and commercial matters since 2088n consideration of this new agreement, even the
agreement for jurisdiction of Hongkong Courts coaftér a preferable alternative to clauses
favouring CIETAC arbitration.

The advantage that the Hongkong Court and the Humrggkinternational Arbitration
Commission are close to China should ease the gasinevidence. Moreover, it can be
expected that judges or arbitrators in Hongkondgfamaliar with the procedures and customs
in China, both legally and practically. On the oth@nd, the application of the Hongkong
Law, backed by a long history of English Law, midgg much more convenient for foreign
investors compared to the application of Chiness héth some issues of uncertainty in the
legal proceedings.

When a European company is involved, issues otipedaility and travel expenses could lead
to favour an European institution for arbitratidkelthe ICC or the Arbitration Institute of the
Stockholm Chamber of Commerce. The choice of aergtdrial arbitral institution in Europe
could be agreed when the Chinese partner ownsaulatassets outside China. In this case
serious difficulties in the enforcement level ofi@hmust be focused. Although the greatest
importance must be laid on enforcement within Chiha@ agreement for Hongkong as an
appropriate place of arbitration or jurisdictiongmi be first choice.

5. Conclusion

Although a number of problems especially in accocgato local protectionism still have to

be focused, the development of the arbitration espkecially the CIETAC Rules shows the
improvement of the Chinese legal system - the @m®a& strengthening the arbitration

governance in accordance with international acceptandards. Therefore, it is important to
consider the arbitration/ jurisdiction clause fack contractual undertaking separately taking
into account the relevant factors of the specifiestment or transfer.
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